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________________
By Elaine Colavito

Suffolk County Supreme Court
Honorable Paul J. Baisley, Jr.

Motion for a default judgment denied;
complaint failed to allege with any specificity, facts sufficient to determine how the
subject accident occurred, and whether a
viable negligence cause of action existed
against the defaulting defendant.

In Jose Amaya v. Acar leasing LTD. and
Sean Stevens, Index No.: 623805/2017,
decided on Sept. 18, 2018, the court
denied the motion for a default judgment.
In rendering its decision, the court noted
that the verified complaint was submitted,
however, it failed to allege with any specificity, facts sufficient to determine how the
subject accident occurred, and whether a
viable negligence cause of action existed
against the defaulting defendant. The court
pointed out that the complaint merely stated that the parties’ vehicles collided, and
alleged in a conclusory fashion, that the
defendants engaged in various type of negligent conduct, including speeding and
driving recklessly, prior to such collision.
Accordingly, the motion was denied.
Motion to dismiss third-party complaint
denied; plaintiff did not possess statutory
authority to move for dismissal of the
third-party action, which was not asserted
against her.

In Karen A, Butts, as Administrator of
the Estate of John Liuzzi, deceased v. SJF,
LLC, Advanced Dermatology, P.C., South
Country Plaza Condominium, Inc., J.M.
Iaboni Landscaping, Inc. and J.M. Iaboni
SC Enterprises, Inc., J.M. Iaboni
Landscaping, Inc. and J.M. Iaboni SC
Enterprises, Inc. v. Kenneth Dean Butts,
______________________
By Ilene Sherwyn Cooper

Validity of Claims under SCPA Article 18
In In re Persing, Jr., the Surrogate’s
Court, Richmond County, was confronted
with the issue of whether an accounting or
a proceeding pursuant to SCPA 1809 was
the best alternative to determine the validity of creditors’ claims against the decedent’s estate.
The decedent died, testate, on Feb. 25,
2009. Following his death, his estate was
embroiled in years of litigation, which
ultimately resulted in a global settlement
on Nov. 14, 2017, and the admission of the
decedent’s will to probate. Thereafter, the
respondents, creditors of the estate, sought
a compulsory accounting in order to have
their claims adjudicated. These claims
consisted of personal loans allegedly made
to the decedent amounting to $154,800.
The executrix opposed the application,
and instead filed a petition pursuant to
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Index No.: 36679/2010, decided
Tabaka, Index No.: 7301/2015,
on Jan. 14, 2019, the court
decided on Nov. 20, 2018, the
denied the motion by plaintiff
court granted the motion to disfor an order dismissing the thirdmiss plaintiff’s complaint for
party complaint. Plaintiff moved
neglect to prosecute pursuant to
for dismissal of the third-party
CPLR §3216. In rendering its
complaint against the unrepredecision, the court noted that
sented third-party defendant
plaintiff commenced the personKenneth Dean Butts, arguing
al injury action on April 24,
that plaintiff was not properly
2015. Issue was joined on or
Elaine Colavito
served with the third-party comabout May 1, 2015. Discovery
plaint pursuant CPLR 1007, that the third- proceeded and a Preliminary Conference
party complaint was barred by laches, and Order was entered into on Oct. 26, 2015.
that the third-party complaint was devoid The court stated that the matter appeared
of factual and legal basis, which the court several times on the court’s discovery comconstrued as a motion pursuant to CPLR pliance calendar. As a pre-requisite to the
3211(a)(7). In opposition, it was argued instant application, the defendant made a
that failure to serve the third-party com- 90-day demand served on plaintiff on Nov.
plaint was due to law office failure, which 30, 2017. Having received no response,
had been corrected, that there was no time defendant now moved for dismissal. Here,
limit on the commencement on a third- the court found that the defendant satisfied
party action, and that the operator of a pri- the statutory requirements: (1) issue must
vate vehicle owed to his passengers a duty have been joined; (2) one year must have
of reasonable care when providing a safe elapsed following joinder, and (3) the party
place to alight. In rendering its decision, seeking such relief must have served a
the court noted that while plaintiff is a written demand by registered or certified
party, there are no causes of action con- mail requiring the party against whom such
tained in the third-party complaint assert- relief is sought to resume prosecution of
ed against plaintiff. Further, the court the action and to serve and file a note of
noted that the third-party defendant had issue within 90 days after receipt of such
not as of the date of the filing of the instant demand. The motion was granted.
motion, interposed an answer to the thirdparty complaint or obtained counsel.
Motion to dismiss granted; to the extent
Therefore, plaintiff did not possess statu- that plaintiff sought to collaterally attack
tory authority to move for dismissal of the and relitigate lienor’s standing to litigate,
third-party action, which was not asserted that issue had already been litigated and
against her. Accordingly, the motion to resolved against her.
dismiss was denied.
In Ginette Laviolette v. Wells Fargo bank,
Honorable William G. Ford
National Association as Trustee for SABR
2004-OP1 Mortgage Pass through
Motion to dismiss plaintiff’s complaint Certificates, Series 2001-OP1, Index No.:
for neglect to prosecute pursuant to CPLR 10073/2016, decided on May 7, 2018, the
§3216 granted; statutory requirements met. court granted the defendant’s motion to dismiss pursuant to CPLR 3211(a)(1). In renIn Jose Collado-Nunez v. Mykhalo dering its decision, the court stated that it

was clear that the Supreme Court’s determination awarding the bank judgment of
foreclosure and a sale, affirmed by the
Second Department, clearly and conclusively established the validity of the bank’s
lien and its equitable right to have foreclosed on that lien. Plaintiff’s contentions
that any and all rival claims, liens and
encumbrances must be extinguished lacked
merit given that determination. Further, the
court concluded that to the extent that plaintiff sought to collaterally attack and relitigate lienor’s standing to litigate, that issue
had already been litigated and resolved
against her. Hence, the motion was denied.

TRUSTS AND ESTATES UPDATE

survived by his spouse, and five children.
Upon admission of his will to probate, letters testamentary and letters of trusteeship
were issued to the decedent’s spouse, a
rabbi, and one of his five children.
Pursuant to the pertinent provisions of the
instrument, the decedent created a residuary trust for the benefit of his spouse during her lifetime, and upon her death,
directed that the principal thereof be transferred and paid over to his then lawful
issue, per stirpes.
Notwithstanding the foregoing provisions, over a two-year period commencing
after death, but prior to the will’s probate,
the decedent’s spouse and his five children
agreed not to fund the subject trust.
Instead, they entered into eight separate
agreements (“Agav Suder” agreements”)
governing the distribution of the decedent’s personal and real property. Each
agreement was executed in accordance

SCPA 1809 requesting a deterof determining the validity of
mination of the validity of the
their claims. Accordingly, the
claims.
respondents’ request for an
In support of her position, the
accounting
was
denied.
executrix maintained that as
Nevertheless, in order to safecreditors, the respondents were
guard respondents’ claims, the
not entitled to a beneficial interfiduciary was directed to post a
est in the estate, and therefore,
bond in the sum of $160,000.
their claims could be deterIn re Estate of Persing, Sr.,
mined without the time and
NYLJ, Aug. 17, 2018, at p. 36
Ilene Cooper
expense of an accounting pro(Sur. Ct. Richmond County).
ceeding. Indeed, the surrogate noted that
in In re Estate of Perry, 123 Misc2d 273, Statute of limitations bars compulsory
473 NYS2d 335 (1984), the court refused accounting proceedings
to direct an accounting under similar cirBefore the Surrogate’s Court, Kings
cumstances, and instead relied on SCPA County (Torres, S.) in In re Estate of
1809(1) as a better alternative than the Eisdorfer, were motions made by four of
costly and time-consuming procedures the decedent’s children to dismiss the petiinvolved in an accounting.
tions of the decedent’s grandchildren
Thus, the court concluded that, while (“petitioners”) seeking to compel the
respondents were entitled to an account- executors and testamentary trustees of the
ing, a proceeding pursuant to SCPA estate to account.
1809(1) provided a more efficient means
The decedent died on May 26, 1984,

Honorable Vincent J. Martorana

Plaintiffs ordered to appear for depositions; portion of motion seeking dismissal
of the complaint denied; willfulness and
contumaciousness not demonstrated.

In Rafael R. Landron and Jeffries De La
Rosa Mendoza v. Carlos Orellana and
Maria Escobar, Index No.: 4769/2016,
decided on Sept. 20, 2018, the court
ordered plaintiffs to appear for depositions. The court noted that the action was
commenced on May 11, 2016 and issue
was joined on June 29, 2016. A preliminary conference was held on March 6,
2017. Depositions were to be completed
by June 6, 2017. Plaintiff failed to appear
for several depositions and defendants’
counsel asserted that their offices had been
unable to schedule another deposition.
In granting the motion, the court stated
that depositions were more than a year
past due and there was no evidence that
any recent attempt had been made by the
plaintiffs to appear. Plaintiffs would be
precluded from testifying at trial if they
failed to appear for depositions. The por(Continued on page 25)

(Continued on page 25)
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tion of the defendants’ motion seeking dismissal of the complaint was denied as the
court found that the standard of willfulness
and contumaciousness required to grant
such relief had not been demonstrated.
Honorable Robert F. Quinlan

Plaintiff’s request to stay the motion for
judgment of foreclosure and sale denied;
while a bankruptcy proceeding operates to
stay most civil litigations, it only stays proceedings against the debtor.
In CitiMortgage, Inc. v. Tulio Cabal a/k/a
Tulio E. Cabal; Adriana Tamayo; Cach,
LLC; Capital One Bank (USA), N.A.;
Chase Bank USA, N.A.; Ford Motor Credit
Company LLC; KMT Group LLC; Petro,
Inc.; Bank of America, NA; Village of
Lindenhurst; Tulio Cabal Sr, Index No.:
4958/2014, decided on Oct. 25, 2018, the
court denied plaintiff’s request to stay the
motion for judgment of foreclosure and
sale. In rendering its decision, the court
pointed out that while a bankruptcy pro-

Trusts and Estates Update
with the Torah Law/Halakhah, and in the
presence of the rabbi/ co-fiduciary. After
these agreements were finalized, the
executors and trustees did not retain control of any of the decedent’s assets, and the
residuary trust was never funded. Thirtythree years later, the subject petitions were
filed by children of the decedent’s postdeceased son, Samuel, seeking to compel
two of the three fiduciaries to account. At
the time the petitions were filed, the decedent’s spouse was deceased.
The fiduciaries moved to dismiss the
petitions, arguing that the Agav Suder
agreements precluded the petitioners from
compelling an account. In addition, they
maintained that the proceedings were
barred by the statute of limitations and the
doctrine of laches. More specifically, the
fiduciaries claimed that the Agav Suder
agreements constituted a repudiation of
trust sufficient to trigger the running of the
statute of limitations long before the proceedings were commenced. Moreover, the
fiduciaries maintained that given the passage of time, and the destruction of the
estate and trust records by their attorney,
the proceedings were barred by the doctrine of laches.
In opposition, the petitioners argued that
the Agav Suder agreements, of which they
had no knowledge, did not constitute a
repudiation by the fiduciaries of their
duties, and did not deprive them of their
right to compel an accounting. Moreover,
they maintained that since the class of beneficiaries of the residuary trust did not
close until the death of the decedent’s
spouse, the agreement was not binding as

ceeding operates to stay most civil litigations, it only stays proceedings against the
debtor. In the instant proceeding the plaintiff was proceeding against the defendant
mortgagors and made no claim against
defendant Cach LLC had not answered or
appeared and their default was fixed and set
by the court’s Jan. 12, 2016 order. The court
reasoned that the pendency of a bankruptcy
proceeding involving someone other than
the mortgagor would not prevent a foreclosure action from going forward in state
court. As such, the motion was denied.
Honorable William B. Rebolini

Motion to disqualify denied; plaintiff
could not demonstrate that the prior representation was substantially related to the
current representation, and counsel for the
defendant had shown that he possessed no
confidential information.

In Joseph Burgio v. Christopher G.
Holland, Joseph M. Bananno, Benny
Romano and Salvatore Romano, Index

No.: 617199/2016, decided on June 14,
2018, the court denied the motion to disqualify defendant’s counsel. The court
noted that a party’s entitlement to be represented in ongoing litigation by counsel
of his or her own choosing is a valued
right which should not be abridged absent
a clear showing that disqualification was
warranted. A party seeking to disqualify an
attorney of law for an opposing party on
the ground of conflict of interest has the
burden of demonstrating (1) the existence
of a prior attorney-client relationship
between the moving party and opposing
counsel, (2) that the matters involved in
both representations are substantially
related, and (3) that the interests of the
present client and former client are materially adverse. Here, plaintiff asserted that
defendant’s counsel represented plaintiff
in a prior action brought against Bayville
Auto Diagnostics and plaintiff as one of
the principals of the business, which prior
action concerned repairs performed to a
customer’s vehicle. In denying the motion,
the court stated that disqualification was

unwarranted as plaintiff could not demonstrate that the prior representation was
substantially related to the current representation, and counsel for the defendant
had shown that he possessed no confidential information pertaining to the plaintiff
in this unrelated personal injury case.

their part concerning the estate. Finally, the
court rejected the notion that knowledge of
the contents of the public record pertaining
to the estate and its status should not be
imputed to them.
Further, the court found that as a result
of the inordinate delay in instituting the
proceedings, the lack of any knowledge by
the fiduciaries that there was dissatisfaction with the distributions made pursuant
to the agreements, the absence of any
records with which accountings could, if
at all be prepared, and the death of important witnesses to the agreements, not the
least of which was the petitioners’ father,

the proceedings were also barred by the
doctrine of laches.
Accordingly, the proceedings for a compulsory accounting were dismissed.
In re Estate of Eisdorfer, NYLJ, July
6, 2018, at p. 25 (Sur. Ct. Kings County).

Please send future decisions to appear in
“Decisions of Interest” column to Elaine
M. Colavito at elaine_colavito@live.com.
There is no guarantee that decisions
received will be published. Submissions
are limited to decisions from Suffolk
County trial courts. Submissions are
accepted on a continual basis.
Note: Elaine Colavito graduated from
Touro Law Center in 2007 in the top 6% of
her class. She is a partner at Sahn Ward
Coschignano, PLLC in Uniondale. Ms.
Colavito concentrates her practice in matrimonial and family law, civil litigation,
immigration, and trusts and estate matters. She is also the President of the
Nassau County Women’s Bar Association.
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to them. Further, the petitioners claimed
that their father could not have virtually
represented their interests under the circumstances.
The court observed that when dismissal
is sought on the basis of the statute of limitations, the respondent bears the burden
of establishing prima facie the time within
which to sue has expired. To this extent,
the fiduciaries contended that the agreements were entered into and observed for
over 33 years, and that the decedent’s will
and estate tax return were a matter of public record since 1984. The petitioners, on
the other hand, argued that they did not
first become aware of the decedent’s will
or the trust for their benefit until 2016.
Given this backdrop, the court found that
the fiduciaries’ relinquishment of control
over the decedent’s property to the decedent’s spouse and children constituted a
repudiation of trust sufficient to trigger the
statute of limitations over 30 years prior to
the commencement of the proceedings.
Indeed, the court concluded that the fiduciaries affirmatively negotiated eight agreements whereby they abdicated their stewardship with respect to the assets of the
estate and trust to all of the persons who
would be entitled to a distribution at that
time. The record failed to indicate that the
petitioners were even alive when the agreements were entered. Moreover, the court
questioned why petitioners never inquired
as to their possible interest in the decedent’s estate, when they were able to do so
upon the death of their father over 14 years
ago, or why decades had passed without
any investigation ever being undertaken on

Note: Ilene S. Cooper is a partner with
the law firm of Farrell Fritz, P.C. where
she concentrates in the field of trusts and
estates. In addition, she is past-Chair of
the New York State Bar Association Trusts
and Estates Law Section, and a pastPresident of the Suffolk County Bar
Association.

Top 5 Labor and Employment Laws
Human Rights Law to prohibit employers
from inquiring into a job applicant’s
salary history. The intent of the act, which
takes effect on June 30, 2019, is to reduce
pay-equity discrimination in the workplace (Department of Labor found that
women in Suffolk County earn 78.1 percent of what their male counterparts
earn). Failure to comply with this new
law can lead to compensatory damages
and civil penalties.

New York City expands Paid Sick
Leave Law to include safe leave
New York City expanded its Paid Sick
Leave Law (which took effect in 2014),
to permit use of the maximum 40 hours
of leave per calendar year to seek assistance or take other safety measures if

(Continued from page 11)

the employee or a family member is a
victim of any act or threat of domestic
violence or unwanted sexual contact,
stalking or human trafficking. With
New York State pledging to enact more
employee protections in the coming
year, along with Suffolk County recently adopting New York City’s salary history law, it is fair to assume that additional legislation impacting New York
State (and Suffolk County) employers
will be enacted in the coming year.
Note: Mordy Yankovich is a senior associate at Lieb at Law, P.C. practicing in the
areas of Employment, Real Estate and
Corporate Law. He can be reached at
Mordy@liebatlaw.com.

